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SUMMARY

14:003

These Reply Comments arc submitted by Concerned MunicIpalities representing directly or

indirectly literally almost every city and COWlty in the U.S., with Itpopulation ofapproximately 260 million

people located in all fifty states.

The three Petitions in this matter deal with specific situations in thrc:e cities in Ohio. However, the

providers' comments provide no information on matters in U.cse three dties. Instead. the providers'

conunents attempt to convert this case into a. notice ofproposed rulemalcing onright ofway matters and tum

this Commission into a Federal Franchising Authority and Fe~l Right ctrWay Management Authority

for highways nationwide. Congress did not grant this authority to the Commission (see below). The
I

providers' comments should have been filed in this Commission's 1999 N01ice ofInquiry on Right ofWay

Management matters.

Relatedly, this Commissionand the courts have saidTep~tedly that ~;he proper way to proceedunder

Section 253 is first to determine whether there is a "prohibition or effective prohibition" on entry under

Section 253(a). Then, and only then, does the analysis proceed to~whether the matter is protectedby Section

2S3(b) or (c). The providers iInproperly igDore tIns consistent (Ind correct) construction ofSection 253 in

their effort to tum the Commission into a Federal Right ofWay' Managemtmt Authority.

Because the provider comments did not relate in any way to City Signal or the three coromunities

in Ohio (but instead described their claimed experiences elsewhere), thely do not support the essential

predicate: for Section 253, namely that there has b~I1 a prohibition or effcc:tive prohibition on entry in this

ca.':lO. Thus, tbe key requirement for application of Section 253 has nol. been met or advanced by the
I

providers' comments.

Concerned Municipalities Reply CoIllU1f:JUs
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that are at issue in this matter.

The three instant disputes involve where a line is to be placed in the right of way, and thus

indisputably relate to right of way management matters. They thus faU within Section 253(c) of the Act

where Congress has expressly denied this Commission jwisdi<;:tion (and :ins1ead has left matters to the

Federal District Courts). The providers impermissibly attempt to convert aright ofway management matter

under Section 253(c) into a claimed "delay" in issumg approval Under Secl:l00 253(b) so as to bring these

cases within the Commission's jurisdiction. This is not allowed!.

Concemed Municipalities call this the ''truculent two-year old" appf(lach where theprovidel$believe

that ifthey say "no" to any city right ofway management or compensation Tequirement long enough, they

can create a delay, which (they claim) then gives this Commissionjurisdiction under Sectioo 253(b). Thus,,

the providers attempt to read Section 2S3(c) out ofthe Act and subvert the (;ongressional intent, which was

crystal clear - this Commission is denied jurisdiction over right of way management and cQmpensation

matters. The prOViders cannot create Commission jurisdiction simply by rdilsing to agree to right ofway
,

management or compensation matters.

For the Commission's information, Concerned Municipalities slhow that any claimed "delay"

problems are minuscule (for example, compared to over 30,000 ptunicipalities nationwide) and that many

claimed delays are seIfintlicted or caused by provider incomp~tence. This includes providers providing

incomplete infonnatioD, applying for permiu for streets that are not even located within the municipality

in question (!) and knowing little and caring less ab~ut local and state law application requirements.

The (erroneous) information provided by the various provi(lers 00 the claimed cost of

undergrounding is not relevant to these matters which involve the specific CIJSts City Signal would incur for

the five specified locations in Cleveland Heights"and similar locations in Wickcliffe and Pepper Pike. It is
I
I, ,

the cost of undergrounding in these specific situations, oat generalized (bllt incorrect) statements of cost,
I

i
I

Concerned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 ii
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Concerned Municipalities would point outthat the providers' claimed ~st information is misleading.

For example, their :figures grossly understate the cost of aerial construction (often in the range of$20,000

to $30,000 per mile); ignore the fact that undergrounding costs can be as low as in the mid to low $20,000

per mile (such as by using various low cost alternatives, e.g., fiber lines and SCWClIS, or plowing lines

underground). Industry commentators also focus on onJytbe initial cost ofline installation and ignore "life

cycle" costs where underground lines have an advantage bcca~e underground lines are not as subject to

maintenance and replacement costs due to the ravages of weather, winter ,:torms, lightning, falling trees,

over height trucks, fires and automobiles bringing down utility poles as aerial lines. Finally, the providers'

comparison of the cost of installation of the incumb=nt's aemal ~a: lines versus the provider's

underground b lines is ludicrous because it fails to take into account the: vast different in bandwidth or

carrying capacity between the: two. Ifcost without performance was the relevant criteria, airplanes would

still be fabric covered biplanes and we would still be driving MGdcl T's.

On the cost issue. City Signal's lines extend throughout alargc area (according to its Comments, all

ofNorthc:ast Ohio, which extends at least a hundred miles north to south and a hundred mUes east to west).

It is a certainty that City Signal has agreed to place its lines undet:ground at ,.mous places in this large area.

To the extent it has done so it has demonstrated that the costs ofundergrounding arc not prolubitive. (n this

regard, the Federal courts have recently rejected several recent Section 253 claims by providers expressly

due to evidence that the provider, in fact, had agreed to the restriction it lat~ decided to challenge. These

cases show that it is desirable, ifnot necessaty, to have a contested case hearing to investigate City Signal's

undergrounding agreements elsewhere because they will likely show that thel claimed"costprolubition" does

not exist.

FinalJy, requiring new and rebuilt utility lines to be placed underground is competitively neutral,

nondiscriminatory andpromotes thepublic safety and welfare. Most downt,:,wn areas and commercial areas

C011cemed Municipalities Reply Comments
Febnwy 14, 2001 CS 00-253,254, 255 111
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have utility lines underground specifically to protect the public safety and welfare from the hazard caused

by falling poles and wires - the more lines on the poles the lower they are un the pole and the greater the

risk they will sag and be snapped by a passing truck propping thc'poles and live wires into the streets. This

is a basic reason lines are placed underground.

"Progressive undergrounding" (requiring new and rebuilt 'lines to go underground) is an appropriate

municipal response to the problems caused by aeriallincs - it costs less onl y to underground lines as they

are rebuilt or replaced (rather than requiring lines to be placed underground today and later incur the

additional expense ofr~lacing them). Progressive undergrounding lets !!lilTket forces operate so that the

lines that get placed underground first are those that have the highest return (e.g., reach the most customers)

or are least expensive to place underground. Progressive iundergro1Jtl1ding defers the expense of

undergrounding and spreads it over many years, thus conserving teleco1m:lunications provider funds. At

the same time progressive undergrounding prevents the constrllCtion ofadditional aerial lines that would

only make the problem worse.

Even a progressive undergrounding poliey will generally affect an incwnbent provider more than

new providers because the incumbent not only has to replace old or deterlolated li11es but (as the providers

admit in their comments) the incumbents are engaged in amassive upgrade oftheir facilities to compete with

the new providers.

The new providers, in fact, are seeking a competitive admlaiC by baving this Commission adopt

a federal policy requiring all utility lines to be placed underground at the same time, thus forcing the

incumbents to encourage large CQsts.

C011cemed M\alicipalities Reply Comments
February 14,2001 CS 00-253, 254, 2~5 iv
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Before the
FEDERAL COMMUNICATIONS C;OMMISmON

Washington, D.C. 20!!4

In re City Signal Communications, Inc. Petition for Declaratory )
Ruling Concerning Use ofPublic Rights ofWay for Access to )
Poles in Cleveland Heights, Ohio ' )

In re City Signal Communications, Inc. Petition for Declaratory )
Ruling Concerning Use ofPubJic Rights of Way for Access to )
Poles in Wickliffe, Ohio )

In re City Signal Communications. Inc. Petition for Declara~ry )
Ruling Concerning Use ofPublic Rights of Way fOT Access !to )
Poles in Pepper Pike, Ohio )

REPLY COMMENTS 0F
CONCERNED MUNICIPAILITIES

I. INTRODUClION

CS Docket No. 00-253

CS Docket No. 00-254

CS Docket No. 00-25S

Concerned Municipalities ("Concerned Municipalities'')', by their attorneys, hereby file

,

'Concerned MWlicipalities consist ofthe following municipalities ,,:nd municipal organizations:
National:
Alabama:
Arizoaa:
CaUfol1lia:
Colorado:

Florida:
IlIiDois:

, MichilaD:

National Association ofCounties, Natiot¥U League ofCities
City of Auburn '
City of Mesa :
City ofCerritos, City ofConcord, Imperial COlmty
City and County of Denver, City. of LakI;WOOd, and Greater Metro
Telecommunications Consortium consis4ng ofAdc~msCounty, Arapahoe County,
City ofArvada, City ofAurora, City ofBJiighton, Ci:W ofBroomfield, City ofCasrle
Rock, City of Cherry Hills Village, CitY of Commerce City, City and County of
Denver, Douglas County, CityofEdgew~er, City ofEnglewood, Town ofErie, City
of Glendale, City of Golden, City of GrFenwood Village, City of Idaho Springs,
JefferSon County, City of Lafayette, City of Lakew ood, City of Littl~on. City of
Northglenn, Town of Parker, City of Sheridan, City of Thornton, City of
Westminster, City ofWheat Ridge
City of Coral Gables, City of Tallabassee
City of Chicago, City ofBatavia, Vi1tag~ of Lisle, City of Marshall
City ofDetroit, Ada Township, Alpine Tqwnship, Ci ty ofBelding, City ofCadillac,
Coldwater Township, City ofCoopersvi~e, City of East Lansing, Genesee Charter
Township, Grand Rapids Charter ToWIl~hip, Holl;md Charter Township, City of
Kalamazoo, City of Kentwood, Laketo~ TOWOllbip, City of Livonia, City of

1
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reply comments in the three above-captioned proceedings. Concerned Municipalities represent,

directly or Indirectly, almost every city and county in the U.S., i'11d thus a population of

approximately 260 million people located in all fifty states. 'This broad range ofmunicipalities is

filing these reply conunents due to the importance ofseveraJ major iSSlJes.
I

• The CongressionaldenialofComrnissionjurisdiction OVI:I right ofway management

issues and to reject the providers' attempt to 'tum this (~ommission into a Federal

Franchising Authority and Federal Right ofWayMan&g(~mentAuthority for all state

and local highways nationwide.

• The improper attempt by the providers to go far beyon,li the limited facts of these

three cases and duplicate and repeat the Commission's recent Notice of Inquiry on

right ofway management mattelS.

Marquette, City ofMonroe, City ofPlainwell, City ofPortland, PROTEC (Michigan
Coalition to Protect Rights of Way), ~ity of S,,)uthfield, Tallmadge Charter
Township, City of Walker, City of Whitehall. City ,~f Wyoming, Zeeland Charter
Township

Missouri: City of St Joseph
New MeDea: City of Sante Fe, Town of Taos
Nevada: City ofHenderson, City ofWinnemucca !

Ohio: City ofCincinnati. City ofDublin and O~o Municipal League which is a voluntary
association which represents the interests:ofits membership ofmore than 600 cities
and villages in the State of Ohio

Texas: City ofHoustoo, City ofFort Worth, ToVfD ofAddi:lOD, City ofCarrollton, City of
Grand Prairie, City ofHuntsville, City ofMcAllen, City ofParis, CityofPlano, City
of Victoria and TCCFUT (Texas Coalition of Citi(~:3 on Franchised Utility Issues
cOI1sisting of approximately 90 Texas mumcipalitie!')

WashiDa;oo: City ofBellingham
WiscoDsm: City of Waukesha

Concerned Munjcjpalities Reply Comments
February 14,2001 CS 00-253, 254, 2SS 2
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i
, I

• To corrcctnllsleadinginfonmltion fromproviders thatundergrouuding is much more

expensive than aerial construction.
I ,

• The purported delay objected to 'by City Signal is a non-issue (created by the

providers in an improper attempt to conferjuri~diction orl the Commission), with the
,

real issue being the undergrounding issue.,

•
, '
I I

Requiring only new and rebuilt lineS to be:placed underground is competitively
, I

'I
neutral and nondiscriminatory.

i
, I

U. SECTION 2!3(c) PROVIDES A SAFE HARBOR EVEl~ IF THERE WOULD
" I

OTHERWISE BE A VIOLATION OF SEeTION 253(a).
'i ~
,I .

Section 253 ofthe TelecommUIlications Act ofi1996~bodics two different and sometimes.! '
. i
I •

competing public policies. On the one haud, Congress sou~t to encoKxage the entry ofmultiple,
I
I I

competing telecommunications providers into locil1 niarkets~ On the o1her hand, it sought to do so
, I
~ .
I i

without infringing on the traditional rights ofstate an~ loc~ govemmcmts, particularly in the area
I i I

ofpublic right ofway management Sec reG Ne~ Y~rk. IAA.. d. ai. v. City ofWhite Plains, 2000
i :

U.S. Dist. LEXIS 18465 (S.D.N.Y. 2000), at·11~l3~iTheresultofCongressiona1negotiation and

compromise is our present day multipart Section 253~
. I .

,I I '

Subsection 253(a) addresses the first ofthe two public policies dnscribed above. It prohibib
I

any state or local requirement that J'may prohibit~h~~e the bffect ofpwhibiting" the ability ofany

provider to enter the local market for telecomniuni~atio~ services. Concerned. Municipalities
I I' ,~
I ;

underscore that the standard is stated in term! of~pi"hibit~n. Mere inconvenience, mere added

• ·::1 I

cost, and even mere delay, by Itsc!J: does not meet th~ relev~ standard. The statute states that the
~ I .
I

COI1cemed Municipalities Reply Comments
February 14. 2001 CS 00-253,254, 2SS
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I
regulation must actuallyprohibit or have the effect ofprohibiting entry. It must act as an actual or

i
~ffective bar to entry. Any other language only dilu~ this intentionally rigorous standard.

i ,

But evenifa challengerhas established that ar~lationprohibit!l orhas effectofprohibiting
i
I

entry, it has not established a basis for a Commission intervention. In enacting Section 253,
: '

i
Congress sought to preserve the historical right of state and local govC!lnments to regulate for the

. I ;
public health~ safety and welfare!. Congress thuscreat6i andrestablished two separate safe harbors

. f
I .

in Section 253. Subsection 2S3(b) provides that nothing in Soction 2S:~,:
· I

I
" ... shall affect the ability of a State to il:i1pose~ on a~mpetitiv(:ly neutral basis and
consistent with Section 254, requirements :ilcce5sary to pre!.erve and advance
universal service, protect the public safety and :Welfar~~ ensure tlle continued quality
oftelecommunicatioDli services, and safeguard the rights of consumers,"

I .
I I

In Subsection 2S3(b). the emphasis is on stater~ry authority. Subsection 253(c) - which is
· I .

I :
more appropriate to the present analysis - directs its attention to the mllRl particular issue ofstate

!
and local authority over the management ofpublic ri~ ofway. It pfClvides;

· I
"Nothing in this Section affects the authoriet of a :Statc or local govermnent to
manage the public rights-of-way or to require{au and reasonable compensation from
telecommunications providers, on a competi~vely ~eutraJ and nondiscriminatory
basis, for use of public rights of way o~ a noildiscriminlltory basis, if the

· I

compensation requiTed is publicly disclosed by such:government."
r

I

CoocemedMunicipalities recognize th8.tthe Cbmmission's approach (and thatofthe courts

as well) has generally been to consider first, whether Jere has been a violation ofSubscction 253(a)
I

and, ifso. to then shift the burden ofproofto the govetiunental entity to (~stablisha safe harbor under
. j ,

Subsection 253(b) or (c), S~ e.g.~ In the Matter of&omotion ofConlPetitive Networks in Local
I
r,

Te!ecommWlications Market&. et. al., Notice ofProposed RulemaJcing ~nd Notice ofInquiry in WT

Docket 99-217. Released July 7,1999. at p.41,in 18~. ln~Coue.!rned Municipalities follow

CODcemed Municipalities Reply CoJnJneDtJ
February 14,2001 CS 00..253. 254, 25S 4
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that [onnat in the analysis ofparts N and V below. Nonetheless, it would be equally appropriate,

from a logical perspective, to begin the analysis with Subsections 253(b) or (c) because, if they

apply, there is no need to review the situation~ Subsection 253(a} The analysis is moot. If

Subsection 253(b) or (e) apply (and the standards are met), Subsection 253(a) is irrelevant.l

'I I

In. THE COMMISSION HAS NO JURISDICTION OVE:R MATTERS ONDER
SUBSECTION 253(c).

;1
Some ofthe commentators also seem to r;cyeal a misunderstanding ofthe jurisdictionofthe

, ,

Conunission. Both the express language ofthe ~ct, as well ~ its legislative history, make it clear
,
" I

that the Commission has no jurisdiction over right of way ~anagemellt issues under Subsection

253(c). Those i.ssues are reserved to the local red~ district courts.
:1·

The Petitions in this matterseek to have uie:CoDmussi~n exercisC!l its preemptivepowers over
!' .

certain local ordinances whichrcquirc undergrociiliini ofcable in certaitt geographic sections ofthe

communities. In so doiog, Petitioner (City Sign~~ is invoking Subsectil:.n 253(d), the section ofthe

Act that accords the Commission its power ofpreemption. By its express terms, however, that
, ,

section only permits the Commission to preemp~ ~y Jeiislation and requirements "that violates

2Regardless of which approach is taken, it ~ clear that certain of the Comments,. such as those of
MFN, are clearly inappropriate. Rather than limir their comments to !hl.l facts of this case, they have
submitted comments that purport to air grievances aiut vvrongs allegedly eJIpericmccd at other times and in
other places of the country. Such broader commen.~ should have been 1iJlxi in the Commission's earlier
NOI on right ofway matters. Notice ofPrQposed Ru1emikini and Notice ofInguirv in WI Docket 99·217,
and Third Fur1her Notice of Proposed Rulf!JJJi'ppiln CC Docket 96-98, FCC 99·141, adopted June 10,
1999, released July 7, 1999 ("WirelessJRigbt of Way ~er"). 'To raise these issues now is to give such
commentators "two bites ofthe apple," and impen:nU,;sib~y expand the SCOP'1' oftbis proceeding beyond that
which was intended. . .

Concerned Municipalities Reply COmD:ICnts
February 14,2001 CS 00-253, 254, 255 5.
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Subsection 2~3(a).

. ~;' :

. I· . '

Subsection (a) or (br' of Section 253. Subsecti~n i53(d) C,onspiCUOL'~ly omits any reference to
: I

I

~ r '.

The legislative history to Section 253 makes it cleartllatthis omission was intentional. The
,I, '

r l.• I

.;: I

original Senate bill conferred comprehellSive p~mptive powers over prohibitions on entry. The
I· I 1

.1' 1 :

Senate, however, adopted (by vote on floor of~ ~enate) ~ amendment sponsored by Senator
:rj, ,: I

Gorton (R-Wash) that limited the Conunission'spreemptive authority,,~ revised the language of
, !~: ,

• i ~ ,:Section 253(d) to read as it presently does. SpeaJdngLn support ofhis amendment, Senator Gorton
· ii'

· . ~ i; . :I ~

confirmed that the purposeofthe amendmentwaS r~ ei:isurep~ervation oflocalgovcmmentcontrol
i'l
-'.i

i.:
over pUblic rights ofway:

, ,L :'
TheTe is no preemption ... for SUbsecti~'i( c> which is entitled" Local Government
Authority," and which preserves the'lo~ governments contrl:ll over their public
rights ofway. It accepts the proposition ~m,[Senators Feinsteii.l and Kempthome]
that these local powers should be ret~~lqcal1Y, that any clud.lenge to them take
place in the Federal District Court:~ ,ptat locality and that the Federal
Communications Commission not be~ abl~ to 'preempt such actions.

~ ~ n ~~
I : i ~~ ,~

141 Cong. Rec. S. 8213 (Daily Ed. June 13, 199~' Qtemarks ofSenatcl:r Gorton).
• I r·!

'1'1 '• rp ;'1

It is forthis reason that any challenges td ~~cahnanagcment and regulation ofrights ofway
: : j 'j '~ .

are to be heard and decided in a local fo~ ~~ v~ue, not from a di::tance in Washington D.C.
. ' ,[,

, " ~ ~ : 1

I ill:1 ,
This was a deliberate policy decision on the f~:~fCongress, as Senalof Gorton noted:

I 1 I .:

"Once again, the alternative proposal! ;!~ JretailJl not only the right of local
communities to deal with the rights of~J~. Gut theirtight to ml;et any challenge on

, If 1 .'

home ground in their local district courti:~" !.I

ld. at S. 8308 (Daily cd. June 14, 1995) (emp~ ~od). Congress simply recognized that these

types of decisions are quintessentially local inJ~. TIle resulting li1:igation reflects the wisdom
· : : i'j .,~

, " I
: I ~ i :" .
pli'",r' III

t ~..~.·I' :,11:''1
.(,Concerned Mumcipalitiu Reply Comments
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Concerned MW1icipalitie. Reply Commen~
Februcy 14, 2001 CS 00-253, 2S4, 255

\: .'

that each right of way situation in¥olves ••jq.~k4c., <UcllOlSlano<a and oonditions, and that

in :
therefor~ only local jwisdiction would be approp,Date to adjudicate the:;e types ofdisputes.

III~

In this situation, there can be no doubt but~t~e regUlation Ci~)' Signal is challenging, i.e.,
IJ(; ,

requiring undergrounding ofcable in certainpartSlifthe community, alia the relief it is requesting,
Ib I

· 'I;"
i.e., allowing "aerial" construction of lines in all ~ese cities,; jnvolves the exercise of a very basic,

I I' ~

ftmdamental right-of-way prerogative. It involv~~Otbingl~s than a dc:termination ofwhere in the

right-ot-way a line is to be located. It is difficJ~k think of any deciuron more inherent or more
: 1.111 :

'r"
essential to right-of-way management Ind.~ c9mmission itselfl1as acknowledged this fact,

having quoted with approval the portions ofthe l~~iative history whit~h expressly include, as one
II.· I

ofthe examples ofpennittodrightofway-~lmt, ..[r]equiring a ""mpany 10placeits facilities

underground rather than overhead, consistent ~th the requirement:l imposed on other utility
· Ill;' ,
• I ;~" : " i

compcmies." mre Classic Telephone. Inc., 11 FCJ;F ~cd. 13082 (FCC 1996), at Paragraph 39.

Tho ehalleng<d regulations ,fall square~! within S~hsection 253(c), The Conunission

consequentlybasnojurisdictionunderSubsOc1~53( 0), and is '_,ewithoutauthority to g<an'

• I~ J .

the preemption requested in the Petitions. I I;;,: ,
, '~.', , I

IV, THERE IS NO PROH1BmON ON E, ." ,Y Wll)ER SECTION 253(8).
1:1 •, , :. Ili":i· , .

A. Th 0 on 0 ' I as. Result nnustnUve Delay,
, : :Iij :: ..

, I I I" I .
The Petitioner, as well as the numl]er o~;f.h~;commentators, have contended that Section

253(a) is implicated because Petitioner allegcd~i~erienced some dday in the process'ing of its

I 'i~ I
I,' .;
I:
i ~~, .
I:; :

1ir:., "

i I'l I
i!
I:' I.
IJ, • II
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I

application for a permit.} After asserting thata SPlifiedperiod oftime has elapsed, for which these

commentators ascribe blame and liability to the mlcipalities,: the COmn1.!ntators thenconclude,~
I. '

~ that such delays constitute a prohibitiOti-lon entry.· In reaching this conclusion, these
.1 .

conunentators neglect to address a number of critical steps in the analy!:Us.

First, inmany casesy delays in the processlg:ofapplicatioIlS for permits are selfimposed by

the applicanl. Virtuallyevmy IIllIIIicipalitycanpohto situaliollswhOle 'iPPlicantsmayhave timely

filed their application, but have failed to provid.eall of the required information or supporting
,I
,I . .

documentation. The courts have held that such tliings as a description nfthe proposed geographic
'i :

area, the proposed construction schedule, .a nJp ·of the proposed llJcation of the applicant's

telecommunications system, and infonnationreg!:!:l.• owneiship ofthe lpplicant and identification

of affiliates, are all appropriate and relevant info: 1 • 'on necessary to tfle management ofrights of

. '1·
way. See, e.g., TeG New York. Inc. et. aL v. City of White Plains...New York, 2000 U.S. Dist.

~ .

LEXIS 18465 (December 21,2000), at "'25, .Citi~~ Ben south v. ~;:ity of Cora] Sprigg,!, 42 F.

Supp.2d. 1304, 1310 (S.D. Fla. 1999). Any allJg~on of Hadministrlltive delay" should only be

measured from when all required informatioh is ~PPlicd. Tle onus fOI any incomplete application
;-' :,l·

ought to rest on the teleconununications pro~~ not on the city.

The Commission should be aware that o~nwhat providers claim are "municipal delays" in
!l' •

fact are caused by the providers. For example,.Soi:ne of Concerned. Municipalities have bad the

experience of dealing with a provider who bas J{~y no idea ofthe geography of the area: The

l'.11 •

3The allegation of"administrative delaY':·Sh#dbekept distinct froln the allegation ofaPro~bition
on entry based solely on the alleged added cost of~gIounding the cablt~. This Subsection A addresses
the former while Subsection B of these Reply Com:rlie~lts below addresse!: the latter.

,I .
iJ·I .

i8 .
'< i.
,.! ,i
I. '
I
I·
I
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i
I
I :

I I', ,
I "
jlJ .

provider has the municipality (or streets within it)lccibfused with anotht~~municipality hundreds of
I,

! \'

miles away - and persists in this confusion. nle Iproviders in these instances have sometimes

complained ofdelays - yet they are oftheir own jis.as the municipality explains to them. and
1, '

I" I: ,
I

explalns again, that the municipality is not lo~atedrrere they think it is, and that the highways they

claim are M!hin the municipality are in faclIOC'ti!'""dteds ofmiles ..,ay.

Related problems derive from what ma~ craritably be called "incomplete information"
, 'I:"

supplied by a provider. One glaring examP;1e isja,ikational;prOVider who submitted a purported

, j J'
"application" for a permit to build lines in the righ~ ~tway which had to include a map ofthe streets

: I!" ,
I I' ' ,

to be used. The provider's "map" was sketched0' tpc ,back ofa paper tf':staurant placemat, was not

to scale and in several places had "correction~"JJl form dfyellow stLcky notes covering up and
I ,. ,

changing various parts of the map! Other icnts ~J~~ application wel'e similarly deficient The
I' 1 -I' .

provider had the gall to complain when the '~~ality threatened ttl rejeet the 3p?lication as

administratively incomplete (although it later,refil~~th a~er application, which was granted)!

Other times the provider has not b=n ~~ablewhen questions arise or it needs to be
, I j' .' .

contacted. Municipalities have sometimes~ cle~~blcm ;ofkey contact people being absent or
'! I Il .
~ ~

otherwise una"ailable for one to two weeks." Ii,
J l '.

One frequent cause of the problems (and de~flYs) which providc,TS ,cause themselves result

&om their use ofnational or rogional~ orltt~t.."'to obtain local pcnnits and approvals,

oven though tho lawyer/consultant has litt~ ~rge of'the proje<', geography of the 0J<a in

question or state or local legal requirements.; ~l~ include:; I ~.
1 I '
I , i:
, ~ ,
, ~' I

I :

~ :

j' :l .
,1 i
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•

•

i
Having no idea of municipal; bo res of the area in question, generally or in

relation to the projeer, suchI~ th ~miciP~ity thet is "pproached fur an approval

bas diffieulty determining "!h•.l'ia proposed line in filet goes through theiT!
municipality, As one example, 'f ~ provIder wishes to build lines in or near

• ~ I

I i
l ~

ofa boundary line road, but in a d «ent municipality! f it is on the south side. InII tl

other instances the providerh~ eitb ~ its line (or the m\lJlicipality) misplaced, such
l ., "

that the proposed line does ;;'01 r:" to go througll the municipality, yet th'

provider still insists on • 1+ ttl;it - at least until the municipality spOSlds

significant time doing work ~c J;' der should have done to try to get the line

,i ~ :
correctly located on the map,.;-so all~ agree whether ':.r not it passes through the

~ it

municipality, 'J ~ .
. ~ i . .

Using unqualified persoane~ whcref:often the respom:,; to problems such as the

;1 I~ :
preceding is along the lines of "l"ust work here. I was· told to get a pennit fi-om a

.~ I,
> ~

list of municipalities for oui.hine' A toi B" even though it is obvious to the
I . II '
" I

municipalities being approac,ed ·!the list ~s incorrecl .

Lacking • basic knowledge orsJe! local legal req-;drements; for c:xample, not
~I I

knowing such fundamentalsl as lhc=~ fact that, under the laws of a given state,. I ~
telecommunications franchiJs are kantedby cities ~ not counties), and that in

I ~
addition engineeringpcrmi ts:.ave ~e obtained from til e state highway department

I ~
for lines to be built on stateh~ ~ (and from local r(lad commissions for county

..1 .~
j . I!
.j ••

I ~
II

I,
l
;
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roads and from cities for cityL; ).1 kmin~r """"Pl. ofsuch l""k ofknowledg.

ofstate law is shown bythe cokm! ~ ofAdelphia BusiIless Solutions in this matter

where it states ~at under 4iC ,~ j law municipalit.i es "are required to grant

l'lecommuniCationsprovi~.::E..:,I. i.tou.• to CO.'.• ns1ruct in
1
herights.-of-waywithin 90

days of a request"'4 In fact 'e. .e says that a mU11li.cipalio/ must "approve or

deny" an application for a pelut' do days. :MCLA 4g4.2251(~).
II .'l .IJ i oj ,

Where state law allo'W'S munilipaliti~ to charge providers for both the "fixed. and

variabl." costs of streets theirot.h.i..... ,*guing thai tilcy only have 10 p.y the
"incremental" or variable potonl:'fsuch Costs.

Applying for franchises or PFi: nbw~ with the intention of ''banking'' them for

future use; i.e., where there ~fno .~teht t~actua1ly builcllines or provide service in
l' ,:; I ' , :

the unmediate future. In ~e:'~ it'is often difficult to get the specifics

n.c....ary for a municipalityt l .~ ",....pIc, what .1'- will the lines be built

on, WhenwillrequiredinsuraLe:, y~~g~andbOndSbeprovided, who actuallywill
'1::: '... ;
." '.' r :

be building the line, and the like-:·; :" :

Even wh.... there SIC _ delay. 1haI~:~~"\'lt of administllltive inefficiency, tilere ore

oft.n otiler contemporaneous r""tors at pl. J;cf~~ have dehlYed the provider's l"ojecl

anyway. If, for example. a provider hadfeJ:L ~Pleie msngemcnts for financing, or had
perhaps failed to lineup nccC$saIy subcontrab.to~l~:th~ cOnstruction, there could be (and often are)

situations wh.... the construction prOiectTul1,bt:bee. delayed ;. any """", regardless of

4Comments ofAdelphia Business Soluq ,DSUinq~ a~ p. 6.
. :1 " I .

; ~ . . I!,
. Iii' : :':'

[I I ~ I I
111 I ~ ,

1.
"Ii,iii r

'/ .
'[+. i ~ II.. :. I I
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i'
JI, I

whether there was a contemporaneous delaJ,L! ~.ifmumcipaliti::s.Jill 1
1
1I ~ ~; Attempts by providers

;~I I;j' I'
to put the entire blame on municipalities fo,~! administrative delays simply ignore the reality of

1ill 'II'
construction work, and the fact that at any tenl~o~t in time there c(luld well be a multitude of

!j 'II ,: ,

factors (completely apart from anything a Ci~ dis: fr fails ~o do) wbi(:h would have the effect of

delaying the project. It is simply unfair and~:11 til ti~ ~rproViders to '~pln" all ofthe problems and
il Iii

ifI 'I'll:
challenges they face on "administrative dela~r" li:I' , :;

)~I 'I'.' ,JHi !:II' I"

In addition, many of the comments1rf thl:ll~ rVidets seemed to be operating under the

erroneous presumption that any processing~eat~.'~tutes "adminisb"ati>led.lay," Concerned
ii: III 1 I ,I, ,

Municipalities submit that some processing tine In revl,revving applications is inevitable. Providers
:m L:' f

.I~I iii! i 1 ..' ,
have no right to expect or demandimmedi~o~d oftheir applications. The amount oftime

'.1:,[1 11 11' 1, .I' " 'I I' ,
required will, ofcourse, depend somewhat J i:hei~izl, ~d complexity (lfthe proposed project, and

Jil III,' '"
the degree of anticil'ated disruption of the P4~liC ~JJ:~f way. The industry commentators make

no attempt to facto< in ""'h COllSlderatiOD8'!~j4>- ,;J"ply assert that a particulll1' pmod of

time elapsed between when they SUbmitted:ibe tp~ckion and when it was approved, and then
, ':~I III:! I:" .

immediately jump to the conclusion that iti~6,nStiNteS an ·'unreasonHble" battier to entry. The
:,YI

1
'1 111 : I ;.. ' ,

q~ : II' . I.' ,

impression is that a municipality simply satl~:mli~~, lb. reality is that (in all probability)

the municipality and the provider were in11 uJ~'~dg with one anO~;:1er in an attempt to resolve
i I 1'1"1 II !.I .·:i I Ii:. I:'

• - '".' lid : ' III'.'. • • ••
any number ofcomplex ISsues raised by the ~roJCr~ .~s lscertainly true 1Jl the CIty Signal cases,

':'11 1:1 1 I I. I· , .

where much ofthe so-called "delay" resu1ted!frortiClt~:Signid'sdisagr,:ement with the cities' right

of way requirements. The fact is that a p..•[:,lr.!e.i~[" !t',ime of several months may wen he very

appropriate. Indeed, ifthe speed with whichl Jli aBon isprocessed lS critical to the economical
ii! ,il"I:: :~
.,III 1'1,'

'!Irrl .,I:,ll.!' i,': '
j": 1'1.

,; I ,;1: I :;1

,i~: lfflll!,'j.,! ,ii
II, I II.

;ii . !II i
; II 'j'il::
'f :"1

) I "',;11 1 I ,I;
;~ ,Iii: :;1'
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"!'", I
i'l I
:i, II '

viability ofa project (as some ofthe comme~tto~ ~vel~ggestcd)' then it wonld seemreasonable

to inquire as to whether the provider could n~t hareanttFipated potential delays, and submitted its
ijl I II

application earlier in the project cycle. The J;oinJ is: tha~ at least some delay is to be expected, and
'~I I I I:

that in many cases, the alleged adverse effecJ ofd,e~y JUJd have been minimized or avoided with
1,1/ 1'1 II '

proper planning on the part ofthe provider. ill' I 0

Speaking generally, there do not app+r to:be!~~cao.tproblems regarding local approvalsin l :' ii"
fOT telecommunications facilities. This is Shi!I.. h~ 4"l>le:comparison ofthe minuscule number

ofcomplaints and lawsuits by providers regimdin,ll
j

. t she,'h batters whon """,pared '" the hundtcds of
il I ., II ,

millioIl5 ofmiles ofnew telecornm.uniCations~nesit~hte been installc~ by thousands ofproviders

fjl ',; II '
in tens ofthousands ofmunicipalities nation~de iiniecent years.S Nor does "delay" appear to have

I ~I : I II '

been the real issue in the City Signal c..es~ lw+:Htbe:"1 problem, City Signal wo"ld have

requested an order from the Commission dir~tin~ the Cites to complete their review process within
dll " il '

a specified period oftime. But that is not tb~}elidc.JAncb City. Signal SE~3ks. Instead, it is rP.CIucsted

4.
11.' II --"'1

Ii ;1 '., I
that the Commission issue an order pe ,,' g! City ~igna1 to instaill aerial Lines, without any

~
" I, II

reference to a need for removal of adminis ,r I - y~ bottlJteckS.
~ I' ~'I: '

Concemed Municipalities submit f ihat I *' feaI 'reason the.: providers have alleged

abl d 1 ., h . do .•~Jlli':ib··· ~: R th ~.' thinl di '_..2"unreason e e ays as nothing to WI~ a p~qJ, It!r0n on entry. a eI, .u.lS a y SgulSI;;U

attempt to convert a Section 2S3(c) safe h~bO) lJo ~ Se~ion 253(1:"1 matter, so as to invoke a
'IJI' ! I' '
-·i'I'! II ! ),

Commissionjurisdictiono As previously indli:att~.1ommissionhas nojurisdictionover Seetioo

253(c) matters. Nevertheless. the providersJtculate th~t iftheycan 0011 vince this Commission that
:i ,~I :: iii' ~
I 'I! ~, ; I' II''I ,', I'

5By way ofexample. there are over 30,6t1l0 IJdi urnlS ofgovemml;nt nationwide.
1,11 I; I" II
'~Il II Ii

iii ~3: I Ii

II! ! Oil

J I I
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J
there are substantial administrative delays, ,~d that:. the reason for ~:"lch delays are other than\ ' " ,

1 ,
legitimate right of way matters, they can coni'ince this Commission to tlxercise jurisdiction where

ii, '
it would otherwise be clearly inappropriate. ~ Cobumssion should not fall for this trap. To do

so would completely denude Sec1ion 253(f of+efficacy, as pro,,jders could wilb rel.tive

impunity always allege some element ofostCDsible "delay" and force municipalities to defend their

ordinances and regUlations before the eoJssion, rather than the loc,J federal district courts, as

1 I

Congress had intended. If Subsection 253(cJ is to h~ve any integrity al all, the Commission must
1 I"

guard against attempts by providers to traDsJnn a d~sphte iJ+to a Subs(~~tion 2S3(b) matter simply

by masquerading under the all too conveniJ rubriC! of"unreasonable delay."
,I ,!
1 I,

One other-matter involving the issue ~,f"delayrbears~riefmenti(Jn. TheCommission should

be aware that there are a number of"rogue pjViders~~who, o~en on the :'ldvice ofoverly aggressive

I.wy...._w littl. and care less aboot .lateHw+ iaw. ,egarding Ii .... in riBhts ofw.y~· It i.

often these providers who cause the types' M probl~.m an4 delays de;~cribed above, :-esulting in

justifiable concerns at the local level and a mlvemeni to adopt local right ofway laws or ordinances

j
,

, I, '
so that consequent problems are addresse<L. Such or~eswill.app),y to multiple providers, so

they ,an be time consuming to prepare,l'arti¥arly9~eproviders c, t\en make the contradictory

J !'
argument that the ordinance should both (l )!be identical for all provid! rs (levell'laying field), but

't ', I :
, ,.1

'It is often the same lawyers and p4ders ~'!<>; like MFN in ;m. proceeding, argue far lbe
Federalization of all right of way matters-thCf' wanti~ Commission to be the Federal Franchising
Authority and FederalRight ofWayManagement A~thotitY on teleconunUJI ications matters for all state and
local highways nationwide. As shown in th~ initial! Comments of Ccncemed Communities in this
proceeding, and infra, such Federaliution ofloch right hiWay manageme1l t matters is not pemlitted under
our Constitution andhas beenstatutorily denied tinsCO~SiOD underSect ion 253 oCthe COIDmWlications
Act.

Concmu:d Municipalitics Rcply COma:l£1lts
Febnwy 14, 2001 CS 00-253, 254, 2SS 14
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1;1 1
: ~i I

. !'t
sed from!provisions which they contend should not

1:'11
I

I: I

ese mattEn, ...Jhich relaUl to the specific situation of, '

I,,' , , ,

eights, ~d similar locab"ns in Wickliffe and Pepper
, ! \ i

!; ~! :
; :!i
i' r:

ve reasons set :forth next··(1) theyunderstate the cost
, ,.

,

apply to them).

(2) be flexible (such that providers can be e

misleading, but in any event not relevant to

B.
and AeriaL

The comments are misleading for the

The general comments filed by v .ousprotiders on the c(,& of undergrounding are
, "

rogue providers who complicate matters for provid~ - their actions are part ofthe reason mOTe

I ~;

municipalities are adopting right ofway orc!' ccs appJlcabl'e to all providers, often with attendant

delays while such ordinances are being adoPL. " :; , '

I

Just as it is the bad apples who often ad to cO<'ks and requireulents being imposed where
,

City SigDal in the five locations in Cleveland

Pike.

previously there were none (think of"sIGUU~',g" as an example), it is in part the actioJls of such
"I '
I

ofaerial construction, (2) ov...tatethe cost0t:~'(3) igooIolow-eo.lundergrounding

alternatives, (4) igoore cosl.aviJlgs from un. :~n~ and (5) ignoro tho far greator bandwidth

oftbe new providers' fiber lines compared tl the ~op~~ lines of the iDl,;umbent.

First, as was pointed out in Conceme Muniei~lities' January 29 Comments in this matter,
, .

'"
aerial construction is not always easy or i penshi~~ as industry commentators suggest. New

!: ;~ I

Concerned Municipalitiu Reply Comments
February 14,2001 CS 00.253, 254, 2.55 15 I"
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I:
I'
I'

condition, available free space, appliancespj~ ontb'\>olesbYo~ p"oviders, necessaryguying,
11; i;

separation requirements, code requirements~ engineering siandards~ The cost ofmake ready work

can vary from very little (for a pole which cJ readily ~ccommOdatJ a mrw line) to the increasingly

more frequent situation where there is insu ~ icnt kp~ on tlte pol~ in ,question for a new line and
j "

the utility company has to install anew, taller ~ole, ~fterwhich all eiistiJrl8 providers have to switch

their lines and equipment to the new pole. like old pole is then r~ovj:d. It can easily cost many
1:.' :. ' r
~~ I, ,i

thousands of dollar perpole to make such a iIilange. And often aUthe poles on the street must be

replaced.

I
"L,
"\

I'
I.,

:: I

~ • I I 1
Such requirements to "change out" a rho~r p~le fOI a tallf on: are increasingly frequent

, i , I
as more and more lines are placed on PO: aqd available space L3 "maxed out" They are

! : , }
particularly frequent at intersections where' lan my c;>f nolth-so~th ntilitY lines encounters and

" ,
! ' .;.. ' :

crosses a comparable may of east-west lin ~ with: me result that ~uch more (roughly double) the
• ; I '

~ I ' "'(' t, '

usable space1s required on the poles located < the intersectidn, hence increasing the likelihood that
r I,; , .:~

poles will have to be replaced to accommo' an~ provider. ~d C(.i'ts increase significantly to

It :: ' ~
I !. .~

the eAlmt that there arc street lights, utilitytnlhsforiners~ cable televisiol1 powersupplies, fiber optic
JL .:: :i

notes or other equipment (other than just ¥cs) ,attaChed. tp the ~oles in question. M a result,Ii .,
industry officials tell mUDicipalities that the ~ost orn~ aerial wJ is often in the range 0[$20,000

to $30,000 per mile-in any event far more~ the~~ thrown o~tby industry in this proceeding.

Second (and third), the industry c~mm~nts~astlY oveJtate the cost of placing lines

underground, in part because they ignore 10 J:~si altefnatives. In~a.r11cuJar, they ignore the well
~ I, .' tl'

I ! ','
! .\
j "~
r 'I

I
i, "~

I.l 16

I

Con;;emed Municipalities Reply Comments
Febnt8I}' 14,2001 CS 00-2~3, 254. 255
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known practice of ''plowing'' lines under~ound, ~hich. is rout:int:ly used for electric and
I

s

communications linea, and which is inexp~ve.
f .,

They similarly ignore the new practicJin urban;;p.eas ~fplacing tiber lines inpUblic sewers.7

. .
i'l

As is apparent, sewers (storm and sanitary) ~e presen,~ in virtually all urban areas wbere there are

r
telecommunications customers, and are.: ofteliavai@bl~'at low cost Belweenplowing and sewers,

L :i' •

there are relatively inexpensive means for un4~groun~gavailable in both centralbusiness district
" .
~ " 1'; ,

and more residential settings. Partially ~a resul~; industry offici:ils quote cost ranges for
~, I ; i
(', I

undergrounding to municipalities that often ~~erlap tl!.~se o( aerial con::truction, that is, the lower

range ofundcrgrounding costs overlap the hi~ end ofaerial constIuctlc)n costs. Thus ifthe higher
~:., . , ::'

end ofaerial costs are in the order of$2S,O~~o$30,~?Oper mile, the :I!,w end ofundergrounding
~,

costs starts in the low to mid $20,000 per m1~e. :i
~", ~ ::Ii ': ,I,

FoUl'tb. industry commenters totally ignore the!iDuch lower life cycle costs ofundergroundt i :j: '
construction. Specifically, as the City ot,~chmJ~d, Virginia pointed out in its comments,

~~;~ t / '

3!..J • ;1'
underground lines are not subject to the ravai~5 ofweather, winter stol1nS, lightning, falling trees,

'1'; :1,

over J.,;ghl trucks. fire and automobiles~~wn .itiIity pole; to wbich aerial lines are

continually exposed.r To provide a few ex~Jes, ·wirl~ and ice routinely destroy aeria1lines. For
~{: 'I .

example, in northern Vermont in 1999 an ic~~tonn des1:royed literally everyutility pole in a several
"~':! ; 11 '

~'i 'i:
a'ii' .
11., II' .

7See, e.g.-AmyLarsen DeCarlo, This FilRr Optic!plan 'sAIl Wet - Sewers Are Tapped/or Network
Rollout, Tele.com, February 5, 2001; Tim Lcmki; Washinjtr)n D. c., Considers Robot Cable Runners, The
Washington Times, February 7, 2001; Victor Ep~ein,~qha, Neb. Top!' Maryland Firms Sewer Robot
(l Chance to Lay Fiber Optics, Omaha World, ~ober 17~~ 2000; Robot uws Fibre.Optic Cable in Sewer
Systems, Tele·Service News, January 2001. ~:. . !::

'City ofRicllmolld Comm",,", pp. 4-5.1: ;I'

Concerned Muo.icipaIitiu Reply Commeotli ~.:
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I
I,
1 .
I ,

II' ,
I I .

county area. Similarly, hunicanes, tornados ~d stron~ winds in coasta:l. central and southern U.S,
I:

each year destroy tens of thousands ofmiles1hf aerial: lines. In each case, underground lines are
I' I
'1

largely unaffected. :'
II

Throughout the U.S. cars and trucks r~~tineIY ~own utility lines - either by hitting the pole

or by snagging the high-strength steel carriet~~ guy wile attached to the pole. Sueh camer and guy

wires are required to have a tensile StreJ'1gth:J~at least 6,000 to 9,000 pounds, with the result that
I>

utility poles snap like matchsticks when a cJ~r truck;snags the wire.
i:

And lightning strikes all ofthe U.S. ~en· it tnivels <lown the stt:el carrier wire to which the

fiber wire is lashed, it can easily melt or~ the non~nd\ictive fiber line.

By contrast, underground lines are rei~tivelY i~un~ from the p:ececting types ofproblems
'Il .

- which as a matter ofbusiness strategy and ~tingrtelecoinmunicatil}ns providers use as sellingIj ..
points to customers along the lines of"Our:tlb.es are Underground and thus more reliable than the

aerial lines of your CUlTent provider." Ii· ~ .
!: ~

Thus if there is a cost comparison to~mad~ ~t must be of the We-eyere cost ofthe specific

aerial versus underground line in question, ~i just the: fust cost. Iffirst cost were all that mattered,
I . .

fiber lines would have papermacbe around tJi~ and f¥msY paper sheaths, not the ex.pensive plastic
1:1:. ! . ,

coatings and sheaths they in fact have. Life ~~c1e cost~ould take into ~~;count the shorter expected

1: 11 . .

useful Jjfe of aerial lines and their higher m~rtenancc and repair costs. Such life cycle costs vary

with the municipality in question - Particu1~~ on such items as th~ nature, frequency and severity
.Ij ..

!, I

·11).
Ij
Il
I ~ I

ij
:i! 18

Ii

.. 1

I
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\

'1'

I I : ;
, I

"ofthe destructive weather conditions describe,· above, whether there arr. trees adjacent to the right

ofway and the frequency with which utility lies suffer damage from automobiles.1o

Fifth, a cost comparison of the inc~lent's aerial copper line~ versus the cost of a new
I

provider's underground fiber line has to tak~ into accOunt the vast difference in bandwidth or

carrying capacity between the two. As is1en known, a single' fib,,;r strand can easily cany

thousands or millions oftimes as much data~Listed pair copper. can carry itmiles further without

rca.mplificatioD and can carry it without the,Jstortion inherent in~er or other electromagnetic
. ~ .

based forms of transmission. Comparing JOminal dollar costs for lines without taking such
:1, .

difl'ereD<:es in perfonnance into account i. ~k~estingthal a 1988 Apple ne computer isabert"

value than a 2001 Pentiwn ill model (or that ~ .1949 Pbilco 9" black anc; white TV is a better value

than a new HOTY set) - without noting the yJt differences inperfO~aJlce betweenthe two. IfcostI .
'! .; .

without performance was the criteria. aiIp)~ would still be fabri~ covered biplanes!

For the preceding reasons the gcneral~enls filed by ~lryproviders on'the cost of

aerial versus underground construction are misleading and must bcidisregarded.

More important. the "general comui.Lts" ofindU~ pnividcrs are just that - general
.J .
i ;1./' I

comments - and do not address the specific' ~nCls and costs at is~ ill this case. As Concerned
r

J
d ':

: : , i
• I i

9Such trees or tree limbs ean fall and ' :eout lines or rub ag~sl them and cause damage. For
example, trees are less common in the West, So~west and Great Plains 1han in the Northeast and Mid-
A 1 . II't anne states. i i .

"~ I
lOSuch accidents can vary significantly, !~Iependingon such m~tters as the nature of the street in

question (artery, residential), overall traffic acci*t frequen,cy, street ~dtlJ, the presence and frequency of
on-street parking (parked cars tend to protect util~ poles from traffic) apd lJOW far uti lity poles are set back
from the traveled pomon of the right ofway. ,'I- I

j . I

:iCOIlccmcd MWlicipalities Reply Comments
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i .

MUnIcjpalities showedby the preceding pass~J and in: ~heir initial Comments, whether City Signal

faces any increase in initial installation COS~ jts: amount, the availabili~1 of less-costly altematives

(such as routing lines around the five specifi;b~ in Cleveland Heights where the City desires
I

. I,
undergrounding) is highly fact specific. ThtSeiare facts which have nOl been provided - not even

I ' .; r
I I I

a map ofthe area or a statement ofhow m~~eet or miles dfline are })Otentially involved.

. i. ! ','
Whether any increase in costs acts as a '~'prohibition on entry" to City Signal is equally fact

.Il .
specific - it is dependent in part on City Signa¢~overall'econqmics and business plan. For example,

,I I .

undergrounding 100 yards of a 100 mile sy~~ is not a prohibition on entry. City Signal has
.: ~ .

provided no information on these points. ~dlas the City of Cleveland Heights pointed out in its

comments, one new provider has been able t~~lace its Jines Iunderground in the areas in question.
I , '

I I
So the City's undergrounding policy by .definition. is not a "prohibition on entry" by new

I

i I
telecommunications providers. ! ~ .

I' \ . .
L~ I •

C. City SianaI's Aereemeat to Dte Its~LiDCI UldeD!I!)Uld III Other LoutioM
Belies Its COlteDtiOD That Such a Requ~Dt Is An Eftective Pr.~bibidog To ElUry.

I ~ •

,I : ..'
All ofthe foregoing analysis is unneees~ary. ofcourse, ifCity Signal has - as an empirical,

factual matter - actually placed some of its IPS undoiground (or __'<I to do so). IfCity Sigoa!
t .

has placed some of its lines Wlderground,~ it has demonstrated thilt the cost is evidently not
I • .

I I . I

prohibitive, i.e., the project apparentJy remait~"ononlica1ly viable cwn with the undergroundingIr
'i r I r

requirement. Even evidence of a provider's ~beemenf (during the course ofits negotiations with
! I ;

the municipality) to comply with the muniCipality's r~quirements: is slJfficjent to demonstrate the
, i "

.Ii,

absence of any real barrier to entry. severalt.rcent cqUrt cases under ;~ectjon 253 have expressly

rejected claims ofa "prohibition on entry" or , .blike in!part based on evidence that the provider bad

! f
i IConcc:rued MuniclpalitiCS Re1'iy Comment!

February 14,2001 CS 00-253, 254,255. f 20
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agreed to the restriction being challenged. S~, e.g., City ofDearnom.!!Jm!, 16 F. Snw 2d. at 790
!

791; City ofWhitc PJaiDS.~ 2000 U.S. Dist tEXIS at ·47-48.
I

City Signal states in its Petitions in ~esecascs that it is building an exteusive fiber optic

network tbroughout "various municipalities in Northeast Ohio."II A~ set forth on the map of
,

Northeast Ohio attached to Concerned Muni4ipalirles' Wtial Comments in this matter, that territory

j'. I

extends (roughly) 100 miles east to west and a compar8ble distance nOlth to south. It encompasses

all ofthe Cleveland, Akronand YoungstownMetropolitanAreas whichhave acombinedpopulation
I "

of approximately 3,S million. It is a certainty that City 'Signal ~, agreed to place its liues

underground at various places in this large area
A key factual point are the circumst~ces and tenus and conditio:ns on which City Signal has

, .
I :.

agreed to place its lines elsewhere. Concerric::d MWlicipalitieS beli~vc that it is likely that. much as
I·

in the White Pllljps and Dearborn cases, CityiSignal's other~dergiowuling arrangements will give
" .
i, "

the lie to its "effectively prohibit service"cl~ under Secti~ 253 '·,or tel other material points of its
,

case under Section 253. Undergrounding is qot a "prohibitionon ea~":t felsewhere City Signal has,i .

voluntarily agreed to place its lines undergrokd. Unfortunately, the extl~nt to which City Signal has

done so is likely to remain unclear without ~er:discovery.· As a!esult, it may be desirable, ifnot

necessary, to undertake a contestedcase hearIng in;order to consider and resolve these factual issues.
" .I.

~ .

ii

II See, e.g. Cleveland Heigbt5' Petition/at Pm-agr3pb 2.

Concemed Municipalities Reply CammaJtJ
t:ebnwy 14, 2001 CS 00-2S3, 254. 255
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i
II

y, COMPETITIVE NEUTRALIlY .4ND NONDISCRIMINATION
:' 't

A. The COIIIpetiUve Neutralltj;RuIes Allow for A rteasup.bJe DistiDctiog Under
these CireullUtances. I:' '!

i
.: . l:

Subsection (c) provides that nothingiri Section 253 shall effect ''the authority ofa State or
:. ;.1:

':

local government to manage the public rights ofway/' proVided ~ch management is done on a
r . '!

"I ~:

"competitively neutral and nondiseriminatorybasis ...." Some ~mJ!lentatorshave asserted that
I , i!

this latter clause requires municipalities to~tee a ~level pla~ fiel')" such that no distinctions
: , j'

I

i

I
'I

. ~

at all can be made between classes of providel'S~
"f.
~!

Such Comments are in error. A ~hole series ef reeeni: court decisions have made it
I' ';

I ,;!
wlequivocally clear that this is not the statu~!y standard, arid is n~t tb.., meaning of"competitive

f. - .~'

neutrality." In City ofWbite Plains,~ :for example., TCcN~Ymx had challenged the City
': ' : " 11

of White Plains franchise ordinance on the;grounds tliatsimilar francbise requirements ~ere not
'. ' ,r
, I ' " ~! ~

made ofthe incumbent provider, Bell Atlantic; TeO contended~ thiH disparity violated Section, e
, , 1,

253(c). The court, however, expressly reject~ that cont~tion, ~g that "the City need not treat
.•" . . .': ii

BellAtlantic andTeGidenticallyinorderto~~tisfySectioi1253(c)'::' 2000 U.S. Dist. LEXIS 18465,
"I: ,I. I,

at *50. The White PlaiD' court went on to ~~te that Congress wJ;CoDNidcred. but then exphcitly
" I I'
" ~

rejected, aproposed "parity" provision which~wouJd have~bite~ distinctions between providers.

:i:" Ii
I!1. at *51 (referencing 141 Congo Rec. H842?) (August 4, :199S). ~~e all\() AT&T Communications

. J!' :' , ~ .1
I ,. Ii

ofthe Southwest" Inc. v. City ofDaUas. 8 F. Supp.:2d. S82~ 594 (N.D. T,~x 1998) (discussing the so-
;'i ,;1

1, , ,~

called Stupak Amendment, and affirming that the amendment cleFly rdlects Congress' rejec;;tion
.," I 1'1

::j ~. I' I

of the "parity" concept). Even though the WlUte,Plamsfrancmse:)vould impose disparate fees on
:' , : II

: ,I ~ '.: I I ~:

reG than on Bell Atlantic, the court was uIiwilling to find the fr~ch:lse to be noncompetitive OT
11: ii

;!' £
. : ~i

1,1

li,;
~
li
i!
i:
\i•

Concemed Municipalities Reply Comments
February 14,2001 CS 00·253, 254, 255
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M. at *55-56 (emphasis added).

Concerned MUDicipalities Reply Commems
February 14,2001 CS 00-2$3,254,255

C',
y'

, r-

I
'!':,
"Ii

discriminatory, particularly when it COnsi4fed that Bell Atlantic ha.d provided other benefits
Ii' ,

"compensation in kind" to the City in previJtis years. lil. iat 454-55. The court then concluded:
ir: ,I
I'"

The Court finds this evidence is suffj(nent to sustain the City's l:urden that the fees
charged to TeG and the fees paid 9" Bell Atla~c are competitively neutral and
nondiscriminatory. TCG offers no p."ofthat the fee "'charged" to Bell Atlantic, as
opposed to that which would be imp~ed on TCG,' would have u noncompetitive or
discriminatory effect. Simply assertMi that tbe fees Peine chan~ed were "different"
or "unequal" is an insufficient deionstration that they are nODeompetitive or
discrjrninatoty in violation of § 25~r&1. See Cit¥ Of Dearbon~ 16 F. 2d. at 792
('"Nothing in the debate of the Stup8k-Barton amendment, Whl,:h became Section
253(c), indicates that it was intendedjo force local authorities to charge exactly the
same fees and rates, and, in fact, i(~xphcitly rejec~ that proposition."); City of
Dearborn. 16 F. Supp. 2d. At 792 ("cR~pcti.tivclyneutral'· and "nondiscriminatory"
is not the same as being identical) (~g 141 Congo Rec. H842.7).

if:
1~
;1,1
III '
i r: ,:

A similar conclusion was reached in!ICG Detroit iV. City ofDe~iIlb2m. 16 F. Supp. 2d. 785
~pi,ii l ~ '

(B.D. Mich. 1998). TCG there contended'l;~ong other:: things, that Dearborn's intention not to
tl '

'1:
'impose on Ameritech (the incumbentprovid~)the same fumchise oblig:ltions as it sought to impose

I,r
'

.'
on rCG constituted impermissible di8~tion. h ':in 'Y{hitc Plaim, the court rejected that

1
'1 '

, 1i I
argument, concludmg: i ~I'

i" '"TCG goes too far by equating the ~ty's answerithat the requi.1·ements will not be
identical with a contention that it i~lpnequal or 4is~tory TCG presents no
evidence to the Court that the City~timpose eXiactly the SaD1t1' agreement on each
telecommunications provider wi#ut consid¥~n of C8(;h pro"ider's size,
contemplated use of the right ofW# space available and the like. MOfCQver, the
explicit lanlNUc of the statute doeS not reqyir~ such strict e~~. All that is
required is that the compensation s~ilght be non~i$criminatoryand competitively
neutral." 47 U.S.C. § 2S3(c). HI:

,Il",':16 F. Supp. 2d at 792 (emphasis added). f

I~I
!'r!

11'1'
!I
1~1 23
l~i','
Iti
I~I

'Ii:
~ '
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! 't c p-ut.

i
I

:: :of munici~ities to make reasonable distinctions
-" I
:' I

een incUmbent provider!i andnewproviders- where
,

The law clearly recognizes the ri

betweenproviders - including distinctionsb

184 F. 3d. at 103 (emphasis added).

The ism: ofdistulctiOllS between anLbent~de<aDd anew provider..... raised even

more recently in Cablevision of Boston. Inet Y. Public lJpprovement (;;qmmission Qfthc City of

" , I

Boston.~, 38 F. Supp. 2d. 46 (D. Mass, i999),~ :184 F. 3d. 88 (lstCir. 1999). Thecourt
1. '

'I, :
there upheld the right ofthe city to distinguish between ad incwnbent provider, which already had

'j: I
conduit and was merely converting it to new.~. and an~ provider that sought to install new and

additional conduit. As the court put it:

Constructing new conduit requires: ,~ging up i the City stroets and attendant
disruption. Puttingnew cable in exi ,,g conduit ot cOnverting existing cable to new
uses does not require digging up stre :'or disruptibn., Thus. it i:! not discrimination

. vi" I tio !luit that is new and

the circumstances warrant.

round is ReasoDable.
,: i ' ~

D.
I

, . i
Requiring new and rebuilt lines to "eplaced ~ground makes sense both because it

.chhesses serious health and safety probl1.and4 k lowers the cost ofundcqjrounding.

The Cities' requirement is also eompetitivet~utraI and hon-<li5Crimilldory. In fac~ it is the new

proVlders who believe they would get a CO~tive advaftage by requlJUJg the Incumbent to place

a much greater length oflines (than the CLEJs currently ~ro~se to buiJld) underground, having the

incumbent incur this large cost now (thus giJ~g the CLE~S ~ cost advantage) and then allowing the

CLECs to use the extra space in the newly c1iotructed cJnduit at a favorable rate.
<i ' I

I !
I

COllcemed MUDicipalities Reply Comments
FebrlW}' 14, 2001 CS 00.253, 254, 2.5.5
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I ! i
I

Ii
'!. If

:' I, II
I
i·,
I"
i

to large numbers ofsuch lateral lines.

i
i
I:. .

1i i .:
At the outset, it should be noted thatmunifipalities-or any govelnI11ent agency-eommonly

stat. that a _aiD amount oflID item is """'I\'Lid, but~t inc,.....will be hannfuI. Preventative

I' . 'II th 1 onlJ l .or arne lorah'le measures WI us app Y YIto Increases.
~ i :
Ii·

Ex.amples occur inmunicipal zoning~ I E(Il an area is. zoned or r;:zoned, often there are uses

that do not confonn to the new ZOnin~. tcqMrements. . Such "tlOD-conforming uses" arc
I. i I
: I I. '

grandfathered. Over time, they come into compIitance with the zoning :requirements as the uses of

grandtithmd properties chaoge and bui14+buill and. replaced.
,1': " :

The same is true with respect to man:l rf~e ~mmiSsion's rule~. Often new requirements

apply only to items buill or actions taken1a.rndate. In these c.... there is no immediate

:::tow::=::::l~ons ~ oomplimco .~~ llie new~~m,

Here, the Cities have made a del I '~tilIi that admtiona1linc:s would be harmful to the

Cities, their residents and thepublic interest! toJmwiicipalities are aware ofthe extreme examplet I:; ,
of""cessiveovorlleadlin..reilc<;tedingr1p;a~OfovOmeadline, on the stteetsofN.., York

City a centw'y ago. There were literallyhwi~ oflines in the air. Tel accommodate them utility

poles were unusually tall, willimultiplec:roJ~cro~lUrnS on them L, provide_empoints

{II 'l' I

for the large number of wires. And thig~,:~gl "ruulnber of lines OI,t only ran up and down,

longitudinally along the streets. but for each ',1 :: Uere ;were m,ultiple "drops"or lateral connections
I' I I:';
1 i' :

running across the street to the customer b~ sFcd. Large buildin8~;; with many customet$ led
, ,

I

Concerned MUDicipalities Reply Comments
February 14. 2001 CS 00-253. 254, 255
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j

1
k i vi. .

Such large numbers of lines are not oily 8esthC.ticall~ objectionable, they are also hannful
1~ I I 'I

to residents businesses and business develo ,~' i,en~. ~ indicated in priur portions of these Reply
, I, I ,'., '
';' I ,:!

Comments, overhead lines - especially the' ,I 'tr~g number of overhead lines bemg proposed
',':' 'i .,"1 ,

these days as telecommunications. school sy :Fin 4istaxit le,aming netwOtXs, cable systems and other
'I' ,,'

lines expand - pose very real problems and :, J h:~ds, For example, the more lines, the lower
~ I I '

,jIi' i

they are on the pole, and the greater the ris ::that th~ line will sag too 10W12 and be snagged by a
',' I . I ' .

passing truck, snapping the pole and droppin ' ~~. aJdJi~~ ~res into the streets. Falling poles, falling

wires and live wires in the ,treets and 'ideW .;I'f~ sOneus safety hazards. It is fOr this reason

that utility lines area have been placed und :i. uhd in! most central bmlluess districts as well as in

most residential developments built in rec~.li.~ecU~.!
And fallen linesdi""P' bothcomm . :~~4mbuSiness. Sw.ed otherwise, underground

lines are mono ..liable than aerial lines, and ,.:':ftu sud> by res;dent.."d busiJJ.....: It is

lbu, appropriate for mUllicipolities. as a p . ~ tliefr PFgreSaiv. _em... oflb. public rigbls

of way, as well as to protect the public ~eJ!W welfare, to re4~uire that lines be placed
, -: :.: I I:· I

underground. Here, Cleveland Heights h~)r~~ed!,that its requirenleD.ts are part of an overall
!,:Ii .. : :'

effurt by a city built in lbe tim balf of the t .fhr'to:'tbc deteriomion of its older

business areas and LUlsurC that they remain ~ lit tbe iface ofcompetition from the new suburban
, ~ I 'I " ,:

business areas built in the late 20Ul and earlY: Iist~~~ .

',1: I , ! i
"i , ' '"

, .. • 'r I. : . I ~,t ,,'::. .
12 I 'II 'i I" "

Lines running across a street can sag too l~" j ,toriialv~ety ot-reasons, 'including improper installation,
ice accumulations, drops or guy wires on th": Ii I;, 'Side ofthe pole fimn the street giving way (such

'"i :, .·.1 I' '

c~:=:::= IOWeJinjninT~'sfug~ .hb!lJ and so on.

Februuy 14, 2001 CS 00-253, 254, 255 ! . I 26 ' I.' ,

i l i :1 II,: i
I !I '.

i. i ,I,
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C()I1cet'Ded MuDicipeltties Reply Commeuts
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I
I:i,
i :::' I

The comments of the new providers state th8tthe 07lly way to ,~o about this is for cities to
I I "-

·1

require all lines in affected areas to be placed UI¥lerBroundat the saIIUS time. In effect. the new

providers want a "one size fits all" Federal policy ori:utility line undergrounding. applicable from
::i '

Maine to California and Guam, and from the Stat~ of;Wu~on to Florida and Puerto Rico, and
, ,I

encompassing ail lines thatmay be in the air - electnd~ c~le, telephone snd other. The Commissjon
, 'I,

;:

must resist such"Federalization" because thepro8*essive ipproach takenbythe three Cities not only
· ,I.:

. .j

makes sense, it is competitively neutral andnon-dis~t~ry and thus within the safe harbor of

Section 253 (c) ofthe Act.

.,! '
TIle question the three Cities faced was .bow i to :address undergrounding. In some

'1 ;: '

situations-such as where adowntown businessctistri~ is being extensi'lely rehabilitated, or where
! ::

. ,·1 I '

utility lines will have to be replaced. (such as due to a Uloroughfare is being widened) - it may make
· 'i:i

sense to have all utility lines placed underground at!~e ~e time. Where it is appropriate, this
i 'I
I :"

occw-s.. I.! ,..;

In some situations, however, it is m!! apP~p~~c. There are good reasons why a City may
· . : ::1

require (in essence) that only new or rebuilt~in!~r certain area be p,laced 1U1derground. These
• . , i !:I . ,

reasons include the followmg: I : I' ,
, I if
" I:,

First, it costs less. It costs less because it i$ l~s expensive to WHit until a line is going to be
i .i~I i

• '; I i:i' ,

rebuilt and only then require that it be placed undcrgt?und, as compared to requiring old lines to be

placed underground now and then later incur ~c LJJ~onaJ expen!c of replacing the old lines withr- 1'1
;:!

new lines. Reducing the cost of compliance is an ~~ous public' weJ!i1re benefit. Indeed, as the
I ,.1'

industry commenters acknowledge, the ineUmbe*t ~vidCrs are facing a massive rebuild as they
I I 1:1:, I ;,:

I W,
i '.I

.21 il
I .'1', ,

::1':
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" iii
, iii'

scramble to replace their antiquated copper lines witl;fiber. See, e.g., Comments ofAdelphia at
I;·
J

p. 26, D. 34. It is thus only a question oftime before c~hstruction by the incumbent alone will result
ii'

in the undergrounding of its lines in the areas in qU~OD.
,I,
"I

Second. requiring only new and rebUilt linc#: to be 'Put underground defers the expense
:;,',1

. : ; ~ I

involved. The cities are thus notbeing spendthrifts with the telecommurLications providers' money.

but are allowing the providers to delay the costofund1gro~g and spread itout over some years.
:'1'
1'1'

ThlTd, requiringonly new and rebuilt lines tot put ~derground.lets marketforces opvate:

The lines that get placed undergroWld first are th~t that have the highest return (e.g-reach the
III:

largest number ofcustomers). are least expensive to ~lace underground. or both. 13
:;1
:~I

Fourth, flreventing the constructionofadditio~lineswhichwouldmake theproblemworse

only makes sense." At the same time, municipalitil, like this Comnlission, are sensitive to the

costs that ofn~Tcgulation - here the costofund~~und~- and rec-ognize that aplausible case

can be made that if the municipality, its resi~ntS an~'~USjnesses have lived with the existing lines

for many years, that they live with them fOT a' few mte yearS until a rebuild or upgrade occurs-as
'::1 '

n
long as new aerial lines aren't hoM",... built to inake~ers worse.

""U:J6 ilil :. . .
, ,I I

. it ' ,
t~i :
IiI~ ,

j:: ,
uHowever. the new telecommunications,pr~~4;s pferer regulaticln to market forces because (as

discussed below) they believe regulation gives' them a c?,~petiti;Ye advantELge.

14Contraly to the suggestion of the prorid~s,ji~Ch additional. wire has an impact Anet if a
municipality lets one more wire be built overhead,how~ it then keep out the next. and the next. and the
next? Each new provider argues that the incretneD~ u#pact of its line is nil. Ifaccepted, this argument
leads directly to no change from the current situation':" a1l an increase in the problem trying to be addressed
and corrected. . ,

CODccmed MUDicipalities Reply Col:DDJC11tS
Fcbruuy 14, 2001 CS 00·253. 254.255
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IW '

Municipalities thus can legitimately' dctermiri~ that appropriate management of their rights
, 'ii:

of way in some instances require lines to be placedl;hndergr;ound progressively, over a period of

years, as CUITent lines are replaced and new lines are!luilt. As is appamat from the preceding, such
: I~: '

; I~· :
a policy is competitively neutral and oon-discrimindory. It is a distinction based on the time of

. p
, 'i,:, I '

rebuilding or construction, regardless ofwho d~es it~:'It is also a distinct on which ofnecessity will
! I i~;;

impose large bw-dens on the incumbent provider,! [hOSe lines me sc:emingly ubiquitous. The

incumbents have to build or replace millions of~il~~:orexisting lines buth to replace deteriorating

and obsolete plant, to add new capacity, and toinJail new fiber plant to compete with the new
"Iii,

providers. It is simply market forces and specifics ~fwhat tines need !replacing (or an upgrade in
, I'"

capacity) which detemtine which lines the incJmb~tt will ~ve to buildlrebuild, and hence place
Ili'o,
I·;'

·t
Thus, although the incumbent provider may:~t be lu\ving to place its lines underground in

I , 'I~i . .
I II.l I I

the five areas ofCkveland Heights today, itmay we]E~eplacing lines ucLderground elsewhere in the
, " ,I} I

City. Stated more generally, the appropriate e<>rilpmson (at~a minimUl:J1) has to be city-wide. and

cover a several-year time-span, viz-the policy ~u:i~~coDsidb- the l~l the incumbent bas placed

. I I~i. '
underground in the City over a several-year lime .p~.. conlpanod to Ib,,,. placed UlIderground by

the new proVIder. . ,1-
, I~:' ,

. I I 1",

In fact, Concerned MWlicipalities believe tlit the new providfltS are pushing for a policy
! i ,~ •

requiring aU lines to be placed underground sPecifi~y because they think this will give them a

competitive advantage: Require the incumbent,~~JhCl.'j lines everywbere, to incur the substantial
. ' I Ii:

fl'"
cost ofputting existing lines underground. 'The::newprovidets don't have this expense (or much of

, :,11-
'. II.;

/"1·'1.. I~I
29.!i!

~, i /j1.:
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ii I

I,
, :!i i ,

it), so forcing the incuro_1o incur l~ cor 110~ advlIntag". It is doubly to tho new

provider's advantage if (as municipal or other p'olid~ often require) tbe incumbent installs extra

conduit, which the new providers can then !"'o)t a ~tion dfthe coot ;incunod hy the incumbent.

i I;'
VI. CONCLUSION i 1 Iii j

For the 1'C&SOns.et fOrth above, the~rj forDeo1aratory Ruling in CS Dockets 00:

253, 00-254 and 00·255 should be dismissed ~th0i; lfurther action by ",he Conunission.

, I' I: ''1'1 '
'.- I, :t I •
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